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Abstract

Arbitration is considered a common form of commercial disputes. In commercial contracts, sometimes
terms are considered that put one of the parties in a weaker position. These terms, which are called unfair
terms, are the basis of this article’s discussion with regard to the position of arbitration in dealing with these
terms. Therefore, the purpose of this research is to identify the position and approach of arbitration
regarding unfair terms in smart commercial contracts. The importance of this issue is due to the scrutiny of
fairness in smart commercial contracts, which is important in both religious, moral and legal dimensions.
Therefore, the main question of this article is raised as follows: What is the arbitration approach to dealing
with unfair terms in smart commercial contracts in Iranian law? The findings indicate that the arbitration
approach in Iranian law regarding unfair terms is accompanied by a legal vacuum. First of all, it should be
said that the arbitrator or arbitrators, beyond fair or unfair terms, make a decision, whether it is to the
detriment of the weaker party or not, and this decision is binding according to domestic law. This is while
in developed countries and especially in European Union law, unfair terms in smart commercial contracts
are one of the foundations of arbitration, and the arbitrator generally ignores these terms in his decision-
making so as not to be unfair to the weaker party. The research method was qualitative and descriptive-
analytical.

Keywords: Arbitration, unfair terms, smart commercial contract, fairness, good faith

Citation:
Rafiei Pari, M., Radan Jebeli, A., & Mazloum Rahni, A. (2024). Arbitration Approach to Dealing with Unfair Terms
in Smart Commercial Contracts. Journal of Intelligent Marketing Management, 5(3), 373-390.

Journal of Intelligent Marketing Management (JIMM), 1403, Volume 5, Number 3, Number 25 Received: 28/04/2024

Publisher: Journal of Intelligent Marketing Management (JIMM) Received in revised from: 06/09/2024
Type of Article: Scientific Research Accepted: 11/10/2024
https://doi.org/TABM.3.2.15564.35125656565047 Published online: 06/11/2024

© Authors m


http://www.jnabm.ir/
https://creativecommons.org/licenses/by-nc/4.0/

journal homepage: www.Jnabm.ir

deadigd (bl S yreto 4yl

ISSN: 2783-5405

o g (S ylxd 81841 S dildaio pe b9l b dg>Tg0 50 (5918 Céld
T palan Lo ple T (er OIS ol (5 (o) e
8l o ol 15T &l (6 gmils -
&ty 5 s Olgins! 3157 oK ils oade Sols gie Y

B g oy 15T oy ¢ ale Dila puae ¥

o>

5

IS B SIS Dl g oS 358 a3 8l 55 by 5 ol ()bt laslsl 3 55 0,8 e i 53 (ol B 53 o g eSS 0o 415 (6l
Lot b s el 53 6osls oKl w5 L lin gl Loy bl o 8 ol b Ly 2 5 0TS bs il 058 o0 5 im0 53 b
AE\J.AL}:bm.gt}.é}nQilg..:a.al.wlw}aéjlqﬁg\:)\)j);dwﬁ'oL)ﬁf}»)séjﬁl;:ﬁ)))o\illg-L;Lﬂt,iui.a)};al;').\.al.ﬂ.@l
Cﬁd&\d@&\&p\d\y@.«;—alji..&;fgsaa}lq-ryg}bvﬁjg)ﬁ-‘r&‘@:.@rﬁ):f@|w}h‘_;)lqd';b)b.;):;'}l«a'\):‘_g
23608133 S5, 48 Sl 0T 51 (ST s il S 01l Gl 55 ieda (5 b 31313 wliate 1 by 5 L agarlse 53 (55153 SKp) 45 Sl ok
4 pl cailiate 8 b Sliate Dg b (s Oyl b Lsls 45T S8 Wl Jal a3 53 ol ol pen M L wlinaie 8 bg b o gt 3 Ol pl G s
Sl 5348 Cud Jlm 3 pl ol 2V 05V (s 058 2 s (68 sl B LBl L b ), 4 4 Jlo ST 0 (6,5 ena
)ggdlfjjlam.l)Jajj.ialu,\:,g.w\L;;;l:dil._.ajls(:Law}a‘_;)\qﬁ:l:)lﬁﬁmﬂ.é.a;aﬁ&‘la)fhlw)lAizbdldjj:-):wl;'-jw?liw}:
el 03 gy b= s 5 IS 4 5 ST G ) 3,80 D (Sl g iums Db 1 63,8 e ol (68 e

W e (8Ll a6yl 315,13 cailiaie b by 0 o(ssls (O STguls”

bl
&L_)\)'LjQ,iﬁ.\».w}a6)\’;5;\))}Mw}bjfig%‘}ajé‘sjjbij‘fﬁ).(\?‘Y’).u,}t‘—cd‘.&)r}m»)&cné‘g-bbbj -‘:’.BﬁLLSJ;@:Jt)

XYV () D e g

VER/ Y/ s s YO ol Foylad doyss VP Yedtedipn b,L Sy e 4,50
VEX NS s dedigr bk Sy e 421, AL
VXSV b aa ol lia g g
VAN sl b 08 s 5 ©

https://doi.org/JABM.3.2.15564.35125656565047


http://www.jnabm.ir/
https://doi.org/JABM.3.2.15564.35125656565047
https://creativecommons.org/licenses/by-nc/4.0/

Yd @%b)@/ G&)ﬁj%gégolbbgéﬁ@pﬁ)/Mg&dlg)ljlgc,gﬁd.oﬁ}ﬁ Yo

.

LV w1

L I | P RS Y-S Y | LRGP (CeS (U@Lg)jl:)'ldz;wg\ osi p sma 9 3l SYsb ol aale Ol 5l 55 (gy4ls

(L33T 355 Olyals b yals Ol 53 ¢ e M S 8 b Il 0 o 95 Ol el s 53 (65513 0 S (glasy il
b‘cJJ\JJ}q—)M’M&‘ﬁj‘e—ﬁ.dlf‘.kq-&‘jg_{.lg:JG)Jli{}:’-Lshwf&)wjbj‘})ééﬂo‘j&@ég—
o855 oS ol Sl ate ol 53 Jodad b6 ool g ST a5 (5 55 G Sl il on iediDhe U3 b 5 Aits Cialanie SalS”
@mw,gdeojsuad\s?a?;ly.g,.mgQ:;def,a;\mQTJ\G;Udﬂ‘alﬁLg.,uf@@@}bCl?u'\,'\bd.s
S| ¢ Sy Sl alo o a3 Ll a el |y gales 1 ulKe oUly 45 (535 a FOF osle b .ol 0dd J goen (5515 4
w,@U;..\Mt\n\at,,baﬁg”b&igc;ﬁsﬁiﬁqﬂ;@\jpa\f;u;l@uqatf;\;ﬁ&dyy);b;,;
Sla ass 53 4 ol dliate b by b 4 Sl (55515 5,05 b Sdlay 5,8 e 15 ale 3500 Ba sl 55 oS (sl e
3 48l dnn g (Sl 43S B g 55 oS 3,505 Lol g OT Sl Al () i 3L bt Bagsy o Sy Gl o) o> S5
S 53 ol ol ol 4ty y i (6 AR dun (e g (Sl 313,15 wilinate i by 5 al5 Altas byl slou| 5 i o
OB 53 ol sS (sl o)lal g 5 Sl 035y a5 35 50 S Gt ;b Ly, b (6 agrl s )3 (631> Loms Ol ) st 53 & ol
53 &yl JJQ,JSH‘,, ol gl dlis 4 dlas s 1 s BT ) ST odd aia) ol 53 &Sy S O low

S2918 Cudlo-)
‘,uﬂ?@\ﬁwrﬂMg}wu,yﬁs”ukg&4,.09,19L;;l;gowmu“{@\étw,w,u
(osls @l5,5 ST o Ol ) (g gt OV Jom g5 o sl 4 anml o (gl 0 8 b (50l SBusl 3 58 (0 e
i bSOV 1 S e o 1 L (sl o 51 ol DB 8 el Ty Kl 3 b 5 o e
&y B gyl L;T,QM.A; sl L;,,fr,u,x S o ol 1y (505 5T S sy 515 o sla b sl 513) i
Tl TRl el 5 (551 AT 3 48 ST s ol las b e S o el ol BB Lo sl 3 5 1,2 Ylps¥ O b 53 a
Ale ba ) 4287 S 53058 e eslamal Madl s (oylow OMelae 4l ) j3 05 9 4 e ylow DU b g - ol p el (5555
Gsls &S ol sh o 4B S L 4 peldbbuial Aol Able (63,090 b g oS (3 pame Sile g go 55 BN (5813 codouze YL
Lgbncj»&j\s;xr:e&u@\ﬁ,gpé)g?td,wdumﬂL;,L?.:m,ug,tf@\,;wuﬁ@\&i“
Sole 3l )l 3 35 1 gHals Cawlin pl 3 8d 0 LU o gas dind ga (G Hlad Syl 3 51 Hls L ydd O AL mem azwd

OF-TYA (Ve Y0, S 5L aaliia gy .o m ol okinie (slakiess gn (65 3135035 53 roos b5 (VP o) L iilaan o S5 S & 5 ol yon S
2 Arbitration
3 ADR

40O'Sullivan, Arthur; Sheffrin, Steven M. (2003). Economics: Principles in Action. Upper Saddle River, New Jersey: Pearson Prentice Hall. p. 324.
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